
Annex 3

Banking (Amendment) Ordinance 2001

Miscellaneous Amendments

Establishment of a Local Representative Office

1. The definition of “bank” under section 46(9)(b), which relates to the control of the establishment of local representative offices (“LRO”) in Hong Kong, is expanded to include an institution which is authorized or recognised as a bank in the place where it is incorporated notwithstanding that it does not take deposits from the general public.  The amendment will enable the MA to approve certain foreign banks (e.g. a foreign policy bank which does not take deposits from the general public) to establish an LRO in Hong Kong.

Divestment of Shares

2. At present, section 70B(10) of the BO provides that where a Court order has been made under subsection (7), the Court may, on the application of the MA, make such further order relating to the sale or transfer of the shares as it thinks fit.  For the avoidance of doubt, section 70B(10) is amended to make clear that the Court may, on the application of the MA, require a controller of an AI to transfer specified shares of the controller to a nominee of the MA. In addition, minor technical amendments are also made to clarify the operation of section 70D. 

Enhancement of Section 71

3. Section 71 of the BO provides that no person may become the chief executive or a director (for locally incorporated AIs only) of an AI without the MA’s prior approval.  This section is redrafted to clarify that the MA shall refuse to give consent under the section unless he is satisfied that the individual seeking to become the chief executive or a director of the AI concerned is a fit and proper person.  The revised section 71 also makes clear that the MA should specify his reasons when refusing to give consent under section 71.  
Restriction on Use of the Name “Bank”

4. A new section 97(1AA) is added to provide explicitly that the MA must notify the person which seeks to use the name “bank” in writing of the approval or refusal of its application, and in the latter case the reasons for the refusal.  Any person who feels aggrieved by the MA’s decision is given the right to appeal to the Chief Executive in Council under the new section 132A(fb).  

Offences and General Defence Provision under Section 126

5. A new section 2(17) is added to clarify that any reference in the BO to the commission of an offence by every director, every chief executive and every manager of an AI or other company means that one or more than one of any such director, chief executive and manager may be prosecuted for the offence. 

6. Section 126(1) is amended by deleting the word “all” from the current wording where it applies in relation to “reasonable precautions” and “due diligence” taken by the defendant.  This will render the current defence under section 126 more effective.

7. Section 126(2) is replaced by a new section 126(2) to ensure that there is a consistent rationale supporting the basis on which the offence provisions mentioned in the new section are excluded from the benefit of the defence provision in section 126(1).
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