BANKING ORDINANCE

Representation on Eligible Deposits by Authorized Institutions
A Guideline issued by the Monetary Authority

under section 7(3)

1. This is a guideline issued under section 7(3) of the Banking Ordinance (Cap. 155)
which provides that the Monetary Authority (“MA”) may from time to time cause to
be prepared and published by notice in the Gazette guidelines indicating the manner
in which he proposes to exercise functions conferred or imposed upon him by or
under the Banking Ordinance (Cap. 155). The definitions in Annex 2 shall apply to

the interpretation of this guideline.

Background

2. The DPS has commenced operation since September 2006. Under the DPS, eligible
deposits taken by licensed banks (except for those exempted from participating in the

DPS) are protected up to a limit of HK$100,000 per depositor.

3. As a precautionary and pre-emptive measure to further strengthen confidence in Hong
Kong’s banking system amidst the turbulence in the international financial markets,
the Financial Secretary announced on 14 October 2008 the use of the Exchange Fund
forthwith to guarantee (Deposit Guarantee) the repayment of all customer deposits
held with all Als in Hong Kong, following the principles of the DPS, but including
restricted licence banks and deposit-taking companies as well as licensed banks. The
Deposit Guarantee extends to the end of 2010 and applies to all Hong Kong-dollar
and foreign-currency deposits held with Als in Hong Kong, including those held with
Hong Kong branches of overseas institutions. The Deposit Guarantee will cover the

amount of such deposits in excess of that protected under the DPS.

' The Deposit Guarantee covers all protected deposits as defined in the Deposit Protection Scheme Ordinance

(Cap. 581) were the Ordinance to apply to all Als.



Section 7(1) of the Banking Ordinance (Cap. 155) provides that the principal function
of the MA is to promote the general stability and effective working of the banking

system.

Section 7(2) of the Banking Ordinance (Cap. 155) charges the MA with responsibility

for, amongst other things:

(a) taking all reasonable steps to ensure that the places of business, branches and

offices of Als are operated in a responsible, honest and business-like manner;

(b) promoting and encouraging proper standards of conduct and sound and

prudent business practices amongst Als; and

(©) suppressing or aiding in suppressing illegal, dishonourable or improper

practices in relation to the business practices of Als.

The MA therefore has a strong interest in ensuring that appropriate disclosures are
made by Als to their customers or potential customers on whether financial products
offered by them are protected by the DPS and/or Deposit Guarantee.
Misrepresentation of the protection status of financial products will likely result in
supervisory action by the MA, and may bring about a high level of reputational risk to
an Al and undermine the confidence of the public in the AI. While disclosures on the
membership status and protection status of deposits under the DPS are governed by
the DPS Representation Rules, this guideline specifies how disclosures on the

protection status of deposits under the Deposit Guarantee should be made.

Applicability

7.

All Als shall comply with this guideline.



Commencement

8.

This guideline shall come into operation on 1 April 2009 and shall remain effective

until 31 December 2010.

Display of Deposit Guarantee Sign

10.

Where an Al carries on banking business or a business of taking deposits (as the case
may be) in Hong Kong, it shall make known to the public that an eligible deposit
taken by it is protected by the Deposit Guarantee by displaying, at each of its relevant
places of business, a Deposit Guarantee Sign in the size and colours specified in

Annex 1 —

(a) in such a manner that the Deposit Guarantee Sign is reasonably visible to any
person entering the place and, where the AI is a member of the DPS,

immediately next to a DPS Membership Sign; and

(b) if the AI is not the only person carrying on business at the address of the
relevant place of business, at such a location, and in such a manner, that any
person entering the place should reasonably be aware that an eligible deposit
taken by the AI, but not any financial product offered by any other person, is
protected by the Deposit Guarantee.

Where —
(a) an Al carries on banking business or a business of taking deposits (as the case
may be), or advertises its banking business or business of taking deposits (as

the case may be), on a website through the Internet;

(b) another person carries on business, or advertises the business that he carries on,

on the website through the Internet; and



1.

(©) the website contains any information to the effect that a deposit to be
maintained with the Al, or any other financial product offered by the Al is an

eligible deposit,

the Al shall, subject to paragraph 11, make known to the public that an eligible
deposit taken by it is protected by the Deposit Guarantee by displaying a Deposit
Guarantee Sign in the colours specified in Annex 1 on the website in such a manner
that any person accessing the website should reasonably be aware that an eligible
deposit taken by the Al, but not any financial product offered by any other person, is
protected by the Deposit Guarantee. Where the Al is also a member of the DPS, the
Deposit Guarantee Sign should be displayed immediately next to a DPS Membership
Sign.

A Deposit Guarantee Sign displayed for the purposes of paragraph 10 is not required

to be in the size specified in Annex 1.

Deposit Guarantee representations in advertisements

12.

13.

This section applies where —

(a) an Al publishes, or authorizes to be published, for its banking business or
business of taking deposits (as the case may be) any advertisement or
promotional material, whether published by electronic, telecommunications or

other means; and

(b) the advertisement or promotional material contains any information to the
effect that a deposit to be maintained with the Al, or any other financial

product offered by the Al, is an eligible deposit.

Where the Al is a member of the DPS, the Al shall make known to the public that an
eligible deposit taken by it is protected by the DPS and the Deposit Guarantee by
including in the advertisement or promotional material mentioned in paragraph 12 a
statement to the effect that an eligible deposit taken by it is protected by the DPS up
to a limit of HK$100,000 per depositor and the amount in excess of that protected
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14.

15.

under the DPS is protected by the Hong Kong SAR Government’s Exchange Fund
until the end of 20107,

Where the Al is not a member of the DPS, the Al shall make known to the public that
an eligible deposit taken by it is protected by the Deposit Guarantee by including in
the advertisement or promotional material mentioned in paragraph 12 a statement to
the effect that an eligible deposit taken by it is protected by the Hong Kong SAR

Government’s Exchange Fund until the end of 20107,

Where the advertisement or promotional material mentioned in paragraph 12 contains
any information relating to a financial product offered by the Al that is not an eligible
deposit, the Al shall include in the advertisement or promotional material a statement
that the financial product is neither protected by the DPS, nor the Hong Kong SAR

Government’s Exchange Fund.

Disclosure as to financial products offered before 1 April 2009

16.

17.

This section applies where —

(a) a financial product offered by an Al before 1 April 2009 is not an eligible
deposit but was described as a deposit” in any advertisement, promotional
material or document, whether published by electronic, telecommunications or

other means; and
(b) the financial product was held by a person immediately before 1 April 2009.
The Al shall, on or before 31 May 2009, notify the person mentioned in paragraph

16(b) in writing that the financial product is neither protected by the DPS, nor the
Hong Kong SAR Government’s Exchange Fund®.

Annex 3 sets out some suggested wording.

For example, a structured deposit, a deposit charged in favour of an Al for a credit facility provided by the
Al, etc.



18.

In this section, “financial product” does not include a deposit specified in

paragraph (d), (e), (f), (g), (h) or (i) of the definition of eligible deposit in Annex 2.

Disclosure as to financial products offered on or after 1 April 2009

19.

20.

21.

22.

This section applies where a financial product offered by an Al on or after 1 April
2009 is not an eligible deposit but was described as a deposit in any advertisement,
promotional material or document, whether published by electronic,

telecommunications or other means.

Where the financial product is a bearer instrument, the Al shall include in the bearer
certificate a statement that the financial product is neither protected by the DPS, nor

the Hong Kong SAR Government’s Exchange Fund®.

Subject to paragraph 22, where the financial product is not a bearer instrument, the Al
shall, before a person opens an account with the Al for the purpose of the financial

product or invests in the financial product —

(a) if the financial product is offered to the person by telephone or electronic mail
transmission or through the Internet, notify the person in accordance with
paragraph 23 that the financial product is neither protected by the DPS, nor the
Hong Kong SAR Government’s Exchange Fund?; or

(b) if the financial product is offered to the person by any other means, notify the
person in accordance with paragraph 24 that the financial product is neither
protected by the DPS, nor the Hong Kong SAR Government’s Exchange
Fund”.

The Al is not required under paragraph 21 to notify a person in respect of the financial

product before the person invests in the financial product —

(a) if —



23.

24.

25.

) the person maintains an account with the Al for the purpose of the

financial product;

(i1) the Al has, before the person opens the account, notified the person in

respect of the financial product under that paragraph; and

(ii1))  the financial product is to be invested under that account; or

(b) if —

(1) the person has maintained an account with the Al for the purpose of

the financial product before 1 April 2009;

(i1) the Al has notified the person in respect of the financial product under

paragraph 17; and

(iii))  the financial product is to be invested under that account.
The notice given under paragraph 21(a) is required to be accompanied by a request to
the person to acknowledge, before he invests in the financial product, in writing or by
the means in which the offer is made, that he has received and understands the notice’.
The notice under paragraph 21(b) is required —
(a) to be in writing; and
(b) to be accompanied by a written request to the person to acknowledge, before

he opens the account or invests in the financial product, in writing, that he has

received and understands the notice>.

In this section, “financial product” does not include a deposit specified in

paragraph (f), (g), (h) or (i) of the definition of eligible deposit in Annex 2.



Disclosure when deposits are no longer protected by Deposit Guarantee

26.

27.

28.

Where an eligible deposit is maintained by a person with an Al, the Al shall, before
effecting a relevant variation to the deposit, notify the person in accordance with
paragraph 27 that on the variation, the deposit is no longer protected by the DPS or
the Hong Kong SAR Government’s Exchange Fund®.

The notice given under paragraph 26 is required —

(a) to be in writing; and

(b) to be accompanied by a written request to the person to acknowledge, before
the Al effects the relevant variation, in writing, that he has received and

understands the notice?.

For the purposes of this section, there is a relevant variation to a deposit maintained

by a person with an Al if —

(a) any term or condition under which the deposit is maintained is varied to the

effect that the deposit is no longer an eligible deposit; or

(b) any right or obligation of the person or Al in relation to the deposit is varied,
in connection with the provision by the Al to the person of a service, or of a
credit facility secured by the deposit, to the effect that the deposit is no longer
an eligible deposit.

Compliance with this guideline

29.

All Als should adopt procedures to comply with this guideline. The MA will monitor

Als’ compliance with this guideline through regular supervision.



30. The guideline shall be in addition to and shall not derogate from any other obligations
prescribed in relation to a member of the DPS by or under the DPS Representation

Rules or any other law, regulation or rule.

December 2008 Monetary Authority






Annex 1

Deposit Guarantee Sign for an Al

which is a member of the DPS

21.5cm

v

A

EENITHEERM I EEEHFHERTREEAHEATX
REABREENSEEFRRMAMEMRE - EX20105K -

The repayment of eligible deposits in excess of the amount

protected under the Deposit Protection Scheme taken by [name of 10 cm
authorized institution] is guaranteed by the Hong Kong SAR

Govermnment's Exchange Fund, until the end of 2010.

Deposit Guarantee Sign for an Al

which is not a member of the DPS

21.5cm

v

A

FENANTHERR I EEEHFRERITREEH NS ES
FREHMEERE - EX20105K -

The repayment of eligible deposits taken by [name of authorized
institution] is guaranteed by the Hong Kong SAR Government's 10 cm

Exchange Fund, until the end of 2010.







Annex 2

In this guideline, unless the context otherwise requires —

“AI” means an authorized institution within the meaning of section 2 of the Banking

Ordinance (Cap. 155);

“automated teller machine” means a terminal device, whether installed by an Al or by some
other person, which is linked directly or indirectly to a computer system used by an Al and

which provides facilities to customers of the Al

“banking business” has the meaning assigned to it by section 2(1) of the Banking Ordinance

(Cap. 155);

“bare trustee”, in relation to a deposit or portion thereof, means a person holding the deposit
or that portion on trust for a beneficiary where the beneficiary has the exclusive right to direct
how the deposit or that portion is to be dealt with subject only to the right of the person to
resort to the deposit or that portion to satisfy any outstanding charge or lien or for the

payment of duty, taxes, costs or other outgoings;

“bearer certificate”, in relation to a bearer instrument, means a certificate or other document

of title, by which its holder is entitled to the repayment of the loan by its issuer;

“chief executive”, in relation to an Al, means the chief executive appointed under section 74
of the Banking Ordinance (Cap. 155) in respect of the Al, and includes an alternate chief

executive so appointed;

“client account”, in relation to a depositor, means an account maintained by the depositor
with an Al for the purpose of holding money held by the depositor for a client of the

depositor, whether or not other money may be held in the account;

“commodity” means any item which is listed in the Schedule to the Commodity Exchanges

(Prohibition) Ordinance (Cap. 82);



“deposit” has the meaning assigned to it by section 2(1) of the Banking Ordinance (Cap. 155);

“Deposit Guarantee” means the deposit guarantee set out in paragraph 3 of this guideline;

“Deposit Guarantee Sign” means the applicable sign set out in Annex 1;

“depositor” means a person entitled to repayment of a deposit, whether made by him or not;

“director” includes any person who occupies the position of director, whatever the title of his

office;

“DPS” means the Deposit Protection Scheme established under the Deposit Protection

Scheme Ordinance (Cap. 581);
“DPS Membership Sign” means the sign set out in the Schedule to the DPS Representation
Rules and required to be displayed by a member of the DPS under section 3 of the DPS

Representation Rules;

“DPS Representation Rules” means the Deposit Protection Scheme (Representation on

Scheme Membership and Protection of Financial Products under Scheme) Rules (Cap. 581A);

“eligible deposit” means a deposit denominated in any currency and maintained with an Al

but does not include the following:

(a) a term deposit where the current term agreed to by the depositor at the most recent

time it was negotiated exceeds 5 years;

(b) a structured deposit;

(©) a deposit the repayment of which is secured either in whole or in part on the assets of

the Al

(d) a bearer instrument;



(e) a deposit taken by the Al at any of its offices outside Hong Kong;

) a deposit held for the account of the Exchange Fund;

(2) a deposit held by an excluded person in his own right, or, in the case of a deposit held
by an excluded person and a non-excluded person in their own right (except where
those persons carry on business in partnership), the portion of the deposit attributable

to the excluded person’s share in the deposit;

(h) a deposit held by a depositor as a bare trustee for an excluded person, or in a client
account for an excluded person as the depositor’s client, or, in the case of a deposit so
held for an excluded person and a non-excluded person (except where those persons
carry on business in partnership), the portion of the deposit attributable to the

excluded person’s share in the deposit;
) a deposit held by a depositor as a trustee for an excluded person only.
For the purposes of paragraphs (g) and (h), if a deposit is held by more than one person in
their own right or held for more than one person, each of those persons is deemed to have an
equal share in the deposit unless the contrary is proved to the satisfaction of the Financial

Secretary;

“Exchange Fund” means the Exchange Fund established by the Exchange Fund Ordinance
(Cap. 66);

“excluded person”, in relation to a deposit maintained with an Al, means—

(a) a related company of the Al;

(b) a multilateral development bank as defined in section 2(1) of the Banking Ordinance

(Cap. 155);

(©) an Al



(d) a foreign bank; or

(e) an officer of the Al or its related company;

“financial product” means any securities, futures contract, collective investment scheme or

leveraged foreign exchange contract within the meaning of section 1 of Part 1 of Schedule 1

to the Securities and Futures Ordinance (Cap. 571);

“foreign bank” means a company that—

(a) is incorporated outside Hong Kong;

(b) is not an Al; and

(©) may, in or outside the place where it is incorporated, lawfully take deposits from the
general public (whether or not on current account), or is authorized or recognized as a

bank in that place;

“holding company” means a holding company within the meaning of section 2 of the

Companies Ordinance (Cap. 32);

“member of the DPS” means an Al that is a member of the DPS;

“non-excluded person” means a person who is not an excluded person;

“officer”—

(a) in relation to an Al or its related company that is an Al, means—

1) a director of the Al or the company;

(i1) a chief executive of the Al or the company;



(iii))  a controller, within the meaning of section 2(1) of the Banking Ordinance

(Cap. 155), of the Al or the company; or

(iv)  amanager, within the meaning of that section, of the Al or the company;

(b) in relation to an AI’s related company that is not an Al, has the meaning assigned to it

by section 2(1) of the Companies Ordinance (Cap. 32);

“related company” in relation to an Al, means—

(a) a holding company of the Al

(b) a subsidiary of the holding company; or

(©) a subsidiary of the Al;

“relevant figure” means—

(a) a rate of interest, quoted or published from time to time, that is offered by a person or

government on a loan of money that—

@) the person or government makes to, or proposes to make to, another person or

government; or

(i1) the person or government raises from, or proposes to raise from, another

person or government;

(b) a rate of interest, quoted or published from time to time, that is offered by a person or
government, for entering into a swap contract with another person or government, as
the rate of interest at which payments to be made under that contract are to be

calculated;

(©) a rate of return, quoted or published from time to time, on an investment of moneys

made by a person or government; or



(d) a figure, quoted or published from time to time, that represents the result of a
mathematical operation that involves more than one rate of interest or return

mentioned in paragraph (a), (b) or (c);

“relevant place of business”, in relation to an Al, means any place of business of the Al in

Hong Kong, other than any automated teller machine, at which it carries on banking business

or a business of taking deposits (as the case may be) and to which members of the public

ordinarily have physical access for the purposes of that business;

“structured deposit” means a deposit where—

(a) the loan of money, or any part of the loan, may be repaid—

(i) in another currency to be converted, at an exchange rate specified in terms of a
ratio at the time when the loan of money was made, from the currency in
which that loan was made; or

(i) in the form of any property other than money;

(b) the interest on the loan of money, or the premium at which the loan of money is
repayable, or any part of the interest or premium, may be paid in another currency to
be converted, at an exchange rate specified in terms of a ratio at the time when the
loan of money was made, from the currency in which that loan was made;

(©) any amount of the loan of money to be repaid is determined by reference to—

1) the price or value of a financial product, commodity, non-local currency or

property;,

(i) the level of an index;

(iii))  the fact that a relevant figure—



(d)

(iv)

)

(vi)

(A) is above, below or equal to a specified level; or

(B)  is within or outside a specified range;

the difference calculated by subtracting a relevant figure from a specified

percentage;

the result of a mathematical operation that involves more than one relevant

figure; or

the occurrence or non-occurrence of an event in relation to a person other than

the depositor who holds, or the Al that takes, the deposit; or

any amount of the interest on the loan of money, or of the premium at which the loan

of money is repayable, is determined by reference to—

®

(ii)

(ii1)

(iv)

)

the price or value of a financial product, commodity, non-local currency or

property;,

the level of an index;

the fact that a relevant figure—

(A)  1is above, below or equal to a specified level; or

(B)  is within or outside a specified range;

the difference calculated by subtracting a relevant figure from a specified

percentage;

the result of a mathematical operation that involves more than one relevant

figure; or



(vi)  the occurrence or non-occurrence of an event in relation to a person other than

the depositor who holds, or the Al that takes, the deposit;

“subsidiary” means a subsidiary within the meaning of section 2 of the Companies Ordinance

(Cap. 32);
“swap contract” means a contract made between two parties whereby each party agrees to
make payments, calculated at a rate of interest on a specified amount of money, to the other

party in a particular period;

“trustee” does not include a bare trustee.



Annex 3

Suggested Wording for Disclosure and Acknowledgement

Relevant Medium Suggested Wording

Paragraph

of this

Guideline

13 Advertisement and | [Name of authorized institution] is a member of the
promotional Deposit Protection Scheme. Eligible deposits taken by
material this Bank are protected by the Scheme up to a limit of

HK$100,000 per depositor. The repayment of eligible
deposits in excess of the amount protected under the
Scheme taken by this Bank is guaranteed by the Hong
Kong SAR Government’s Exchange Fund, until the
end of 2010.

14 Advertisement and | The repayment of eligible deposits taken by [name of
promotional authorized institution] is guaranteed by the Hong Kong
material SAR Government’s Exchange Fund, until the end of

2010.

17, 20, 21 | Notice to customer [The specified financial product] is not a protected

and 26 deposit and is not protected by the Deposit Protection

Scheme in Hong Kong. The repayment of [the
specified financial product] is not guaranteed by the

Hong Kong SAR Government’s Exchange Fund.

Remark:
The Al should identify in the notice which particular

products held by a customer are not protected. For the




Relevant Medium Suggested Wording
Paragraph
of this

Guideline
avoidance of doubt, a general notice setting out all
unprotected financial products offered by the Al
without indicating which of such products are held by
a customer is not sufficient for the purpose of meeting
this requirement.

23, 24 and | Acknowledgement I acknowledge that I have received and understand that

27 from customer [the specified product] is not a protected deposit and is

not protected by the Deposit Protection Scheme in
Hong Kong and that the repayment of [the specified
products] is not guaranteed by the Hong Kong SAR

Government’s Exchange Fund.




